F. No.02-18/2016-5SPB-I
Government of India
Ministry of Communications
Department of Posts
¥ (SPB-I Section)
Dak Bhawan, Sansad Marg,
New Delhi-110001.

Date: 25 Nov, 2016
To

1ALl CPMsG i R L A
All PMsG '

Director, Rafi Ahmed Kidwai National Postal Academy, Ghaziabad
All Directors, Postal Training Centres

All Directors, Postal Accounts

Controller, Foreign Posts, Mumbai

Heads of all other Administrative Offices.

NO U A wN

Subject: Appointment of GDS candidates to various posts viz. Group’D’/MTS,
Postman, PA/SA etc..

Sir;

I am directed to invite your attention to the recent judgment of Hon’ble
Supreme Court in CA No.s 90/2015 and 91/2015 (copy enclosed) wherein it is held
that, appointment to the cadre of postman from GDS is only by way of direct
recruitment and not by promotion. Therefore, the said above judgment is also
applicable to appointment of GDS candidates to the post of Group’D’/MTS, Postman,

PA/SA etc.

2. Hence, all the Circles are advised to examine the cases related to
appointment of GDS candidate to various posts viz. Group’D’/MTS, Postman, PA/SA
etc. and take action for defending all such cases on the basis of the aforesaid

Hon’ble Supreme Court judgment.

Yours faithfully,

Encl: As above

(G\Rajeev)
Director (SPN)

1. CGM(PLI) / CGM(BD&M) / JS&FA / DDG(PAF)

2. All DDsG / Directors / ADsG

3. SO(PE.I) / SO(PE.II) / SO(Pension) / SO(PAP) / SO(GDS) / SO(SPB.II)
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. Guard File (SPB.])
. All Recognized Unions / Associations as per standard list.
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
CIVII. APPEAL No.'go OF 2015

Y. NAJITHAMOL & ORS. " ated ......APPELLANTS
| Vs.
ISOﬁMIA S.D. & ORS. | ~ ...RESPONDENTS
WITH

CIVIL APPEAL NO. 81 OFI2015 r

JUDGMENT

V. GOPALA GOWDA, J.

The present appeals arise out of the common impugned
judgment and order dated 20.12.2011 passed ‘by the High
.Court of Kerala at Ernakulam in OP (CAT) No. 1.095 of 2011
(S) and connected petitions, whereby the_ High Court
upheld the order of the Céntral Administrative Tribunal,
Ernakulam Bench (hereiﬁafter referred to as - the
rribunal”), which held that the appointment: from GDS/EDA

to the post of Postman is only by promotion and not

direct recruitment, and that because of this reason, the

restriction under Column No. 7(2) of the Department

of Posts (Postman/ Village Postman and Mail Guards)

Recruitment Rules, 1989 (hereinafter referred to as the



wRecruitment Rules”) as well aé reservation‘against the
OBC category is not permissible.

D Since a common gquestion of law arises in both these
appeals, for the sake of convenience, W€ _refer & The
facts of the .Ci{zil. Appeal No. 90 of 2015. The facts of
thé case required tTO appreciate the rival legal
contentions advanced on behalf of the parties afe stated
in brief éé hereunder:

Appellant nos. 1-4 belong to the OBC category. On
30.11.1992, appellant no.3 commenced service as a Gramin
Dak.Sevak (GDS) MD. Appéilant BO .2 commenced service as
GDS MD on-i6.1l.1998, appellant no.4 on 22.08.2001 and
appellant no.l on 08.01.2003. In 2009,' the Postmaster
General notified 13 vacanoies for the post of
postman/Mail  Guard. On 27.02.2010, all . .the f§u1
appellants were appointed to the post of Postman, afte:
passing the departmental examination. for the sane
Chqllenging the said appointments, Respondent nos. 1 an
2 filed OA 436 of 2010 before the Tribunal on the groun
that the appointment to the post of Postmaﬁ is by way C
promotion andg, therefore, there can be Iua.reservatior
for persons pelonging to OBCs for the said posts:'lt Wa

contended before the Tribunal that +the selection al
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appointment ofs thé appellants  herein under GDS

quota overlooking the higher marks obtained by
respondents herein on the basi; of the examination
on 20.12.2009 is illegal and arbitrary and that.the

is wviolative - of Articles 14, 16 and 21 of

merit

the

held

the

Constitution of India. The Tribunal, adjudicating the

essential question as to whether the recruitment of GDS

to the cadre of Postman through departmental examination

is merit based selection on promotion or not, held as

under:
“If the Recruitment Rules for Postman/
Mail Guard are read keeping the entire
scheme of promotion in view then the
method of recruitment of GDS to . the
cadre of Postman through departmental
examination is to be treated as merit
based selection on promotion only.
Admittedly, the reservation for the OBC
category will not apply to the
recruitment of GDS to the cadre of
Postman in the instant O.A.
Consequently, the  nature of  the
unfulfilled unreserved vacancies in the
departmental quota when added to the
merit quota of GDS will remain the same
as unreserved. Therefore, ‘there 1is no
. Justification for transferring the
unreserved vacancies  tTo the OBC
category. That being so, the appointment
of the party respondents 4 to 7 1is
against unreserved vacancies. This
appointment is legally untenable because
the claim of the applicants for
appointment - against unreserved
vacancies, on account of their having
higher merit than the part respondents



‘cannot be ignored.”

The Tribunal _further held that the order of the Full
Bench. of the Tribunal passed in O.A. Moo BET . ot 1923,
dated 03.11.1999, holding that the appointment of  Extra
Departmental Agents to the post of Postman was by way of
direct recruitment and not promotion was not applicable
to the facts of the instant ease. It was distinguished on
the ground that the question before the Full Bench was
with ~respect to filling up of those 25% of total
vacancies notified for the post of Postman, which were to
be filled on the basis of seniority, and thus, pertained
to Column 11(2) (1) of_the Recruitment Rules, whereas the
contreversy in the instant case was with respeet e Lhe
other 25%.Of the total vacancies, which were to be filled
on the.basis 6f merit in the departmental examination and
thus, pertained to Column 11(2) (ii) of'_tﬁe 'Recruitmeﬁt
Rules. |

3. Agg;ieved of the order of the Tribunal, the
appellants challenged the correCtnese of the same by way
of filing a Writ Petition before the High court of Kerala
at ﬁrnakulam. The Division Bench of the High Couft came
to the conclusion that.a reading of Columns 11 (1) and (2)

of the Recruitment Rules does not support the_claim that
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appointments to the said posts are being made by way of
A\l

direct recruitment instead of promotion. The Division

. Bench of the High Court held as under:

“We are only concerned with Col.l1l 1),
11 €29 () and 1.1 €27 (41, The entire
vacancies as of now is divided into two
portions, i.e. 50% could not be made Dby
promotion from Group D on the basis of
their merit in the departmental
examination, then the unfulfilled .
vacancies would go to Extra Departmental
Agents on the basis of the rank list in
the departmental examination. Then among
the other 50%, 25% would ‘'go to pPersons
pased on the seniority who need not take
any departmental examination and for that
25%, if candidates are not sufficient for
consideration to the post of Postman
pased on the seniority, the rest will
again go to Extra Departmental Agents
based on the merit in the rank list in
the departmental examination, then the
oitHer 25% from among the Extra
Departmental Agents based on the merit in
the departmental examination. If still
any vacancies are available, £from one
recruiting division tO another postal
division is also contemplated and after
exhausting that process, if the posts are
still remain unfilled again from one
postal . division located in the same
station to another postal  division
located in the.circle. After exhausting
" the exercise contemplated ‘under Cola1k
Cldo Eovkd)y Af any posts are vacant, then
the question of direct recruitment from
the nominees of Employment Exchange'comes
into play. Reading of Column 11(2) to
(4), nowhere it refers to any direct
recruitment as such. It only says by
promotion so far as Group D and 1if
candidates are not sufficient for
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i

promottion in Group Ds rhen 3t goes to

Extra Departmental Agents OD the basis of

merit in the examination. If the

intention were to be Dby promotion only

from Group D candidates, then  the

‘unfilled from the category under Column

11 (1) ought not to have been earmarked

for Extra Departmental Agents based on

their merit in the Departmental

examination.” '
The High Court accordingly dismissed the Writ Petitions
filed by the appellants herein guestioning the
correctness of the order passed by the Tribunal. Hence
the present appeals.
4. We have heard Mr. V. Giri, the learned senior counsel
appearing on behalf of the appellants in the Civil Appeal
90 of 2015 and Mr. N.K. Kaul, learned Additional
Solicitor General appearing On pehalf of Union of India
and Dr. K.P. Kylashnath Pillay, learned senior advocate
appearing on behalf of some of the respondents.
5. The essential guestion of law which arises for our
consideration in the instant case is whether the
appointment of the appellants to the post of Postman is
by way of direct recruitment or by promotion.'
6. We first turn our attention to the relevant rules at

play in the instant case, which are the Recruitment

Rules, The Schedule to the said Recruitment Rules



specifies the + method of recruitment, age L Emate
gualifications etc. relating to appointments to the said
posts. Columnogl speéifies the name of the post as
Postman/Village Postman, and Column é specifies ‘it to be
a Group ‘C' peosti.: |
7. Column 11 of the Recruitment Rules which is at the
heart of the controversy in the present case, reads as
under:

“Method of recruitment whether by direct
recruitment or by promotion or Dby
deputation/transfer and percentage of
the vacancies to be filled by various
methods :- |
1.50% by promotion, failing which by Extra
Departmental Agents on the basis of their
merit in the Departmental Examination.

2.50% by Extra Departmental Agents of the
recruiting division of Unit, in the following
manner, namely:

(1) 25% of vacancies of postman shall be
filled up from amongst Extra

Departmental Agents with a minimum
of 5 years of service on the basis
of their seniority, failing which by
the Extra Departmental Agents on the
basis of Departmental examination.

(1i). £ ) 25% from amongst Extra
Departmental Agents on the basis of
their merit in the departmental
examination.

3.If the vacancies remained unfilled by EDAs of-
the recruiting division, such vacancies may
be so filled by EDAs of the postal division
failing in the Zone .of Regional Director.
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4.1f the vacancies remained unfilled by EDAs of

the recruiting units such vacancies may be

filled by EDAs of the postal divisions

located at the same station. Vacancies

remaining unfilled will be thrown upon TO

Extra Departmental Agents in the region.

5.Any vacancy  remaining unfilled shall Dbe

filled up by direct recruitment through the

nominees of the Employment Exchange."
A careful reading of the above Column makes it clear that
essentially two _ ‘pools’ are envisaged from - which
appointments to the post of Postman can pe made. One 1is
the pool of those candidates who are being promoted, and
the other is the pool of the Extra Departmental Agents
who are appointed toO the said post after paésing a
departmental examination. 50% of the candidates being
appointed to the post of Postman are selected by way of
promotion. The remaining 50% of the candidates are
selected in .two ways. 25% of the candidates are selected
from amongst the Extra Departmental Agents on the basis
of their seniority in service, and the ‘other 25%
candidates are selected from the ‘Extra Departmental
Agents based on their merit in the Departmental
Examination.

8. Further, Column 12 of the Recruitment Rules reads as

under:



“In ' case of recruitment = by
promotion/deputation/transfer grade from
which promotion/deputation/transfer to
be made: '

1.Promotion from Group 'D' officials who have
put in three years of regular and
satisfactory service as on the closing date
for receipt of applications through a
Departmental examination.

2« BEtry Departmental Agents through a
Departmental Examination.

3.Direct recruitment through a Departmental
Examination."

The post in the instant case, that of Postman is a Group
¢! post. Thué, it is quite natural that ‘promotion’ to-
the séid post can happen only from the feeder post, which
in the instant éase, aré the Groﬁp ‘D’ posts. Admittedly,
GDS ‘'is “"net"-a  Group' ' 'Dinpost, and,-meﬁbers of GDE are
merely Extra Departmental Agentst
9. Bt thisl stage, it is also useful to refer to the
decision of this Court in the case of C.C. Padmanabhan &
Orsf v. Director of Public Instructions &-Cusul,_wherein
it washheld as under:

“This definition fully conforms to the

meaning of 'promotion' as understood in

ordinary parlance and also as a term

frequently used in cases involving
service laws. According to it a person

1980 (Supp) SCC 668



10

L]

already holding a post would have a
promotion 1f he  is appointed to another
post which satisfies either of  the
following -two conditions, namely-

(i) that the new post is 1in a higher
category of the same service OT class of
service;

(1i) the. new post carries a higher grade
in the same service or class.”

Promotion to a post, thus, can only happen when the
promotional post and the post being promoted from are a
part of the same class of service. Gramin Dak Sevak 1is a
civil post, but is not a part of the regular service of
the postal department. In the case of Union of India v.
Kameshwar Prasad®?, this Court.held as under:

w9 . The Extra Departmental Agents system
in the Department of Posts and Telegraphs
is in vogue since 1854. The- 4+ objeckh
underlying it is to cater to postal needs
of the rural communities dispersed 1in
remote areas. The system avails of the
services of schoolmasters, shopkeepers,
landlords and such other persons 1in 2
village who have the faculty af
reasonable standard of literacy and
adeguate means of livelihood and who,
therefore, in their leisure can assist
the Department by = way of gainful
avocation and social service in
ministering to the rural communities in
their postal needs, through maintenance
of simple accounts and adherence to

minimum procedural formalities, as
prescribed by the Department - for the
purpose. [See: Swamy's Compilation of

Service Rules for Extra Departmental
Staff in Postal Department p. . 1%

Mooy 11 e R8N
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Further, a three-judge Bench of this Court in the case of
The Superintendent of Post Offices & Ors. v. P.K. Rajamma’®
held as under:

S i T oL clear that an extra
departmental agent 1s not a casual worker
but he holds a post under the
administrative control of the State. It
is apparent from the rules that the
employment of an extra departmental agent
is in a post which exists "apart from"
the person who happens to f41l-d&-at any
particular time. Though such a poskt 1is
outside the reqular civil services, there
is no doubt it is a post under the State.
The tests of a civil post laid down by
Court in Kanak Chandra Dutta's case
(supra) are clearly satisfied in the case
of the extra departmental agents.”
(emphasis Taid-by this Court)

A perusal of the above Jjudgments of this Court make it

clear that Extra Departmental Agents are not in the
rggular service. of the postal department, though they
hold a civil post. Thus, by no stretch of imagination can
the pdst of GDS be envisaged td be a feeder post to Group
\C’ posts for promotion. |

10. A Full Bench of.the Ernakulam Bench of the Central
Administrative Tribunal in the case of M.,A. Mohanan V.

The Senior Superintendent of Post Offices & Ors.?, had the

(1977) -3 SE€C.94

O.A. No. 807 of 1999, decided on 03.11.1999
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cccasion to consider a similar question. The majorit
. =
opinion of the Tribunal held as under:

“As the name itself indicates, EDAsS _ are
not departmental emplovees. They become
departmental emplovees from the date of
their regular absorption as such. And
oromotions are only for departmental
emplovyees. Therefore, EDAs cannot Dbe
treated as ‘'promoted' as Postmen. They
can be treated as only appointed as
Postmen. i 18 further seen from
instructions of Director General Posts
under Rule 4 of Swamy's publication
referred to earlier that EDAs service are
terminated on appointment as Postman and
hence they become eligible for ex gratia
gratuity.  If .the recruitment of EDAs as
Postman is treated as a promotion, the
question of termination will not .arise.
This also leads one to conclude that the
recruitment of EDAs Postman cannot Dbe
treated as one of promotion.
Further, Hon'ble Supreme Court IN akew
Padmanabhan and Ors. v. Director of
Public - Instructions and Qs ¢ 1980
(Suppl.) SCC 668=1981(1) SLJ. 16585 A5BL) 4
observed that 'Promotion' as understood
in ordinary parlance and also as a term
frequently used in cases involving
service laws means that a person already
holding a position would have a promotion
if he is appointed to another post which
satisfies either of the two conditions
namely that the new post is 1in higher
category of the same service or class.
Applying the above criteria appointment
as Postman from EDA cannot be termed as
promotion as the posts of Postman and EDA
belong to two different services viz.
regular Postal Service' and 'Extra
Departmental Postal Service.'”

' (emphasis laid by this Court
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11. The Tribunal in the instant case sought to
distinguish the aforementioned case -with the. case 1n
hand, by placing reliance on ‘another decision of the
Tribunal and holding that the Full Bench was concerned
with the cases of those candidates covered under Column
13 (2).43) 4 whereés the <case of the candidates 1in ﬁhe
instant ‘case was covered under Column 11(2)(ii), and
€hus, . the deéision of the Full Bench has no.bearing on
.the facts of the case on hand. This reasoning of the
Tribunal cannot be sustained, as the Full Bench of the
Tribunal was clearly adjudicating the broader question of
whether the appointmeﬂt of ﬁxtra Departmental Agents tTO
the post of Postman is by way of direct recruitment or by
way of promotion. The attempt to distinguish the ratio of
‘the Full Bench of the Tribunal on such a superficial
ground is akin to reading the decision of the Full Bench
like a Statute, which cannot be sﬁstéined.

12. The Division Bench of the High Court placed
reliance on the wording of Column 113y %0 conélude fhat
since the Extra Depa;tmenfal. Agents being appointed as
provided under Coiumn 11(1) can be called as ?romotees,

then the Extra Departmental Agents under Column 11 (2) (1)
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and (ii) =lso must be treated at par. The said reasoning

of +the High Court also cannot be sustained. It 1s
nobody’s. case that the Extra Departmenﬁal Agents bein
appointed ander Column 11(1) be called promotees. Th
language of Column 11(1) itself makes this crystal clear
The use of the words ‘failing which’ makes it obviol
that there i1s a distinction between those candidates Ww!
are being selected Dby way of ©promotion, and €
candidates who are Extra Departmental Agents and ﬁa
cleared the departmental examination, and that the Lakt
will be considered for.appointment only if thére are
eligible candidaﬁes under the former category. Thus, 1
appointment of GDS to the post bf Postman can only
séid to be by way of direct recruitment and
promotion.' |
13. Further regard may be had to the Notificat
dated 11.08.2009 issued by the office of
, \
Postmaster Generalr Department of Eosts, notify
. the examination for recruitment to the cadre
| postman/ Mail Guard. Under the Head of ‘Eligibilit
it states as under: |

R3S

(1) Group D—.... :
(1i) GDS- For GDS, the upper age limit shall be
50 years with 5 years relaxation for SC/ST
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candidates and 3 years relaxation for OBC
candidates as on 1" July, 2008 and he/ she
should have completed a minimum of 5 years
regular satisfactory services as. on 1%
January 2008. There is no restriction on
number of GDS to be permitted to take the
examination under the 25% merit quota. All
eligible GDS will be allowed to appear in
the examination.

Note (i): Reservation will be provided
for OBCs in Recruitment of GDS as
Postman as 1is being done in the case of
SC/8Tg.”
The said notification also makes it evident that
reservations for candidates belonging to the OBC category
were very much in contemplation at the  time the
departmental examination -was conducted. Even if a mere
reading of Columns 11(1) and 11(2) (i) and (ii) of the
Recruitment Rules as well as the Notification issued
while notifying the departmental -examination is not
enough, the subsequent legislative developments leave no
scope for doubt as to the legislative intent. The
relevant Column of the Department of Posts (Postman and
Mail Guard) Recruitment Rules, 2010, reads as under:
“Column 11
(a) ..
(c) 25% Dby recruitment .on the |basis of
Competitive examination limited to Gramin Dak
Sevaks* of the recruiting Division who have
worked for at. least five years in that capacity

as on the 1st day of January of the year to
which the wvacancy(ies) belong failing which by
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direct recruitment;
*Gramin Dak Sevaks -are holders of Civil posts
but they are outside the regular civil Service

due to which their appointment will be by direct
‘recruitment.”

Fven though the said Rules are not meant tO apply
retrospectively, and neither are Wwe suggesting that they
do, this makes the position of the Gramin Dak Sevaks

crystal clear. Their appcintment as Postman is only by
p——

way of direct recruitment and not by way of promotion.

Fper 2

14, Having oonciuded. that  the selection of Extra
Departmental Agents Or Gramin Dak Sevaks to the post of
Postman under Column 11(2) (i1) of the Recruitment Rules
is only by way of direct recruitment and not by way of
promotion, the question of whether reservation fo:
candidates pelonging to OBC category is allowed become
casier to answer. It has now been well settled by a nir
judge Bench of this Court in the case of Indra Sowhney \7
Union of India® that reservation for candidates belongir
to OBC categofy B pefmissible in cases of rdirec

recruitment.

15. In view of the reasoning and conclusions recorded |

1992 Supp (3) SCC o B
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us as above, the order of the Tribunal as well as
L]

impugned Jjudgment and order
aside. There is no infirmity
appellants to the post of

accordingly allowed. No costs.

New Delhi,
August 12, 2016

of the High Court azxe
in the appointment of

Postman. The Appeals

[V.GOPALA GOWDA]

[R. BANUMATHT]

the

set

the

are
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TTEM NO.1A ' COURT WO.7 ' SECTION XIA
“(For Judgment)

SUPREME COURT gF IHDEA
RECORD OF PROCEEDINGS

Civil Appeal No(s). 90/2015

Y .NAJITHAMOL & ORS. Appellant(s)
VERSUS

SOUMYA S.D.& ORS. ' Respondent (s)

WITH

C.A. No. 91/2015

Date : 12/08/2016 These appeals were called on for Judgment today.

For Appellant(s) Mr. V. Giri, Sr. Adv.
Mr. C. K. Sasi,Adv.
Mr. Manukrishnan, Adv.

Mr. Sureshan P. ,Adv.

For Respondent (s) Dr. Kylashnatha Pillay, S=r. Adv.
Ms. V. S. Lakshmi, Adv.
Mr. A. VEnayagam.Balan{Adv.

Mr. D. S. Mahra, Adv.

Ms; Usha Nandini V., Adv.

Hon'ble Mr. Justice V. Gopala Gowda pronounced the judgment
of the  Bench comprising His Lordship and Hon'ble  Ms.
Justice R. Banumathi. e

The appeals are allowed in terms of the signed nén—reportable

judgment. No costs.

(S. K. RAKHEJA) - (MALA KUMARI SHARMA)
COURT MASTER COURT MASTER

(Signed non-reportable judgment is placed on the file)



